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A CRITICAL ANALYSIS OF GENDER
NEUTRAL LAWS IN INDIA: FOCSING ON
UPCOMING LECUNAS OF SOCIETY

AUTHORED BY - SANIA SIDDIQUE & MOHD AKASH

Abstract
This research study examines the changing landscape of gender-neutral laws in India,
emphasising their legal, social, and cultural ramifications. Gender neutrality in law seeks to
eradicate sex disparities, promoting inclusivity and equality. India, with its complex socio-
cultural fabric, has achieved great progress towards gender equality, particularly through major
judicial decisions such as the decriminalisation of Section 377, acknowledgement of
transgender rights, and progressive verdicts on gender identity and marriage.

However, gender-neutral legislation remain difficult to execute and comprehend. This study
looks at the historical context of gendered legislation in India, the impact of gender-neutral
reforms, and the ongoing legal and public arguments about them. It looks at significant legal
measures such the Transgender Persons (Protection of Rights) Act of 2019, the Rights of

Persons with Disabilities Act, and the impact of the Personal Laws on gender equality.

Through a critical lens, the paper examines whether such reforms truly promote equality or are
only symbolic gestures in a highly patriarchal society. Furthermore, the study investigates the
intersections of gender, caste, class, and religion, demonstrating the subtleties of gender-
neutrality in practice. Finally, the article concludes that, while gender-neutral laws are an
important step towards equality, they must be backed by strong enforcement mechanisms and

a larger cultural shift to assure true social justice for all genders.

Introduction

Gender neutrality refers to the elimination of gender distinctions in laws, policies, language,
and practices in order to create a more inclusive and equal society. It argues for equal treatment
of all people, regardless of gender identity or expression. Historically, societal institutions and

legal systems have primarily functioned within a binary framework of male and female roles.

Page | 5


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| Dec 2024 ISSN:2582-6433

However, the growth of gender identities has resulted in the acceptance of non-binary, gender-
fluid, transgender, and intersex people.

Gender neutrality has gained global attention in recent years as more people recognise the
diversity of gender identities and the need to eliminate prejudice. Gender-neutral changes have
evolved as a means of achieving social justice in areas such as language and education, as well
as legislation and workplaces. India, too, is experiencing debates and discussions on gender

neutrality, particularly in sectors such as marriage, inheritance, criminal law, and employment.

This article delves into the historical roots, recent developments, global comparisons, Indian

jurisprudence, and recommendations for achieving a gender-neutral society.

Historical Background of Gender Neutrality

The larger fight for gender equality is a fundamental component of the idea of gender neutrality.
The feminist movements of the 19th and 20th centuries, which aimed to create equal rights and
combat institutional oppression of women, are where it all began. The foundation for
questioning gender norms was established by early feminists like Mary Wollstonecraft, who
penned "A Vindication of the Rights of Woman" in 1792.

Significant changes were brought about by the second wave of feminism in the middle of the
20th century. Betty Friedan, author of "The Feminine Mystique,” and other activists
emphasised the restrictions imposed on women by conventional gender norms. Movements
supporting reproductive rights, fair pay, and an end to gender discrimination in the workplace
gained traction during this time. One significant accomplishment in this area was the Civil
Rights Act of 1964 in the United States, specifically Title VII, which forbids sex-based

discrimination in the workplace.

The concept of gender neutrality began to gain more explicit recognition towards the late 20th
and early 21st centuries. The rise of queer theory and LGBTQ+ activism played a pivotal role
in expanding the understanding of gender beyond the binary framework. Scholars like Judith
Butler, with her seminal work "Gender Trouble," questioned the fixed categories of male and

female, arguing that gender is performative and socially constructed.
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Recent Position

Gender diversity has gained more recognition and acceptance in recent years. Numerous
nations have enacted laws and policies to promote gender neutrality. For example, a few of
jurisdictions now permit people to choose a third-gender or non-binary option on official

documents such as driver's licenses and passports.

Gender-neutral practices are becoming more and more common in companies and educational
institutions. This involves implementing all-gender restrooms and using gender-neutral
language, such as "they/them" pronouns. There have also been advancements in media
representation, with more varied depictions of gender identities in literature, television, and

movies.

The business community is realising how crucial gender-neutral policies are to establishing
inclusive work environments. To be more inclusive of all gender identities, businesses are
updating their parental leave, health benefits, and dress requirements. With more films and TV
series showcasing non-binary and transgender characters, the entertainment sector is also

become more aware of gender diversity.

Comparison with Other Countries

Around the world, gender neutrality has been accepted to differing degrees. Scandinavian
nations such as Sweden and Norway are frequently seen as trailblazers in the areas of gender
equality and neutrality. For example, the gender-neutral pronoun "hen™ was first used in
Sweden in 2015 and is currently often used in everyday speech and official documents. To
prevent young children from internalising gender stereotypes, gender-neutral pedagogies are

frequently used in Swedish kindergartens.

While there are indications of change, other Asian nations take a more traditional approach.
For instance, India let people to identify as neither male nor female on official documents in
2014 after recognising the third gender. The recognition of non-binary identities by society is

still developing, nevertheless.

Significant progress has also been made by nations like Australia and Canada. Australian law

acknowledges non-binary gender identities, and certain jurisdictions permit people to change
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their gender on birth certificates without having surgery, while Canada permits a "X" gender
marker on passports and other documents.

Indian Judgments

The Supreme Court of India accorded transgender people the status of the "third gender" and
acknowledged their rights for the first time in the historic National legal service Authority
(NALSA) v. Union of India® decision. The National Legal Services Authority brought the
complaint on behalf of the transgender community. The petition aimed to have transgender
people treated equally under the Constitution and recognised as a separate gender.

According to the Court, transgender people are free to identify as male, female, or third gender.
It concluded that transgender people are equally entitled to the fundamental rights outlined in
Articles 14 (Right to Equality), 15 (Prohibition of Discrimination), 19 (Freedom of Speech and
Expression), and 21 (Right to Life and Dignity). Additionally, the Court ordered the
government to implement affirmative action policies, like granting reservations in jobs and
education, to support transgender people. This ruling established the groundwork for the legal
acceptance of non-binary identities in India and represented a significant advancement towards
gender neutrality.

Navtej Singh Johar v. Union of India?

In Navtej Singh Johar v. Union of India, the Supreme Court decriminalized consensual same-
sex relations by partially striking down Section 377 of the Indian Penal Code. Section 377,
which criminalized “unnatural offenses,” had been used to persecute LGBTQ+ individuals for
decades. The case was filed by prominent petitioners, including dancer Navtej Singh Johar,

seeking protection of their fundamental rights.

The Court, in its judgment, declared that criminalizing consensual same-sex relationships
violated Articles 14, 15, 19, and 21 of the Constitution. It emphasized that sexual orientation
is an inherent part of one’s identity and cannot be grounds for discrimination. Justice Indu
Malhotra famously stated that "history owes an apology" to the LGBTQ+ community for the
injustices they had suffered. This judgment was a monumental step toward achieving gender

and sexual equality, fostering a more inclusive society, and promoting gender neutrality.

1 (2014)5 SCC 438.
2(2018) 10 SCC 1.
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Shayara Bano v. Union of India®

In the Shayara Bano case, the legitimacy of triple talaq (quick divorce) under Islamic law was
directly addressed, along with the problem of gender discrimination in religious rituals. The
petitioner, Shayara Bano, contested triple talag's constitutionality, claiming that it infringed

upon her fundamental rights as guaranteed by Articles 14, 15, 19, and 21.

In a 3:2 majority ruling, the Supreme Court ruled that triple talag was illegal since it infringed
upon Muslim women's fundamental right to equality and dignity. The ruling, which invalidated
a discriminatory practice that disproportionately harmed women, was a major step towards
gender-neutral justice. The case brought attention to the need to eliminate gender-based
disparities ingrained in personal laws, even if it did not specifically address gender neutrality.

Anuj Garg v. Hotel Association of India*

The Supreme Court considered the constitutionality of Section 30 of the Punjab Excise Act,
1914, which forbade the employment of women in establishments that served alcohol, in the
case of Anuj Garg v. Hotel Association of India. The Court ruled that this clause violated

Articles 14 and 15 of the Constitution and was discriminatory.

The ruling highlighted how, by presuming that women require protection from immoral forces,
the law reinforced prejudices. According to the statement, gender-based classifications cannot
be founded on antiquated, paternalistic ideas and must pass the reasonableness test. The Court
promoted a more impartial and inclusive judicial system by advocating for gender equality in
the workplace.

Justice K.S. Putta swamy v. Union of India®

In the Puttaswamy case, also known as the Right to Privacy judgment, the Supreme Court
recognized the right to privacy as a fundamental right under Article 21 of the Constitution.
While the case primarily focused on privacy, the judgment had significant implications for

gender neutrality and the rights of LGBTQ+ individuals.

The Court stated that privacy includes autonomy over one’s identity, which extends to gender

3(2017) 9 SCC 1
4(2008) 3 SCC 1
5(2017) 10 SCC 1.
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and sexual orientation. This laid the groundwork for future decisions, such as Navtej Singh
Johar, by affirming that individuals have the right to self-identify and live according to their
gender identity without state interference.

Joseph Shine v. Union of India®

The Joseph Shine case challenged the constitutional validity of Section 497 of the Indian Penal
Code, which criminalized adultery. The law treated adultery as a crime only when committed
by a man with a married woman, without the husband’s consent. The provision explicitly

discriminated on the basis of gender and treated women as the property of their husbands.

The Supreme Court struck down Section 497, declaring it unconstitutional as it violated
Articles 14, 15, and 21. The Court held that the law perpetuated gender stereotypes and failed
to treat men and women equally. This case underscored the need for gender neutrality in laws,

emphasizing that legal provision must not reinforce gender-based discrimination.

Jana Krishnamurthy v. Union of India’

The topic of gender-neutral sexual harassment laws was covered in the Jana Krishnamurthy
case. The petitioner contested the Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013's gender-specificity, claiming that it fails to include men

and non-binary people who might potentially experience harassment.

The case generated an important discussion regarding the necessity of gender-neutral sexual
harassment rules, even if the Court did not overturn the law. It made clear that in order to
provide equal protection and access to justice for people of all genders, legal structures must

change.

Transgender Persons (Protection of Rights) Act, 2019

The Transgender Persons (Protection of Rights) Act, 2019 was passed in reaction to the
NALSA ruling, however it is not case law. The Act forbids discrimination against transgender
people in a variety of contexts, including the workplace, housing, healthcare, and education.
Additionally, it acknowledges the right to one's own gender identification.

6 (2019) 3 SCC 39.
7W.P. 18776/2021.
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The Act has been criticised, nevertheless, for its flaws, including the need for a certificate in
order to recognise a person's gender identification and the absence of explicit implementation
procedures. The Act is nonetheless a significant legal step towards gender neutrality and the

defence of transgender rights in India, notwithstanding its shortcomings.

Air India v. Nergesh Meerza®

In this case, the Supreme Court addressed discriminatory employment practices in Air India’s
regulations, which imposed unequal retirement ages and conditions on male and female cabin
crew. The Court held that the regulations were arbitrary and violated Article 14 of the

Constitution.

Although the judgment did not explicitly reference gender neutrality, it highlighted the need to
ensure equal treatment for all genders in employment. It underscored that laws and regulations

cannot be based on gender-based assumptions or stereotypes.

Madhu Bala v. State of Uttarakhand?®

By acknowledging the rights of people who identify as non-binary, the Uttarakhand High Court
made a significant contribution to gender inclusion in this case. Equal employment possibilities
were denied to the petitioner, who is transgender. The Court ordered the state to give
transgender people equal employment chances and stressed that NALSA v. Union of India

must be followed in text and spirit.

The Court upheld transgender people's right to live with dignity and reaffirmed that
discrimination based on gender identification is unlawful. This case demonstrates the
judiciary's growing efforts to hold state officials responsible for upholding the rights of people

of all gender identities.

Laxmi Narayan Tripathi v. Union of India'®
This case revolved around transgender individuals being denied entry into religious spaces and
facing social exclusion during religious practices. Laxmi Narayan Tripathi, a prominent

transgender rights activist, filed a petition for recognition of transgender persons' rights to

81981 SCR (1) 438.
9 W.P.C. No. 173/2022.
10 AIR 2018 SC 2649.
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dignity and equality in public and religious spheres.

The Court, while relying on the NALSA judgment, emphasized the importance of treating
transgender individuals as equal citizens. It upheld their right to freely participate in religious
and social events, ensuring they are not excluded on the basis of gender identity. This judgment

was a progressive step toward eradicating deeply entrenched societal prejudices.

Arunkumar v. Inspector General of Registration!!
In this case, the Madras High Court dealt with the issue of gender-neutral marriage laws. A
transgender woman’s marriage was denied registration under the Hindu Marriage Act, 1955,

on the grounds that the law did not account for transgender individuals.

The Court ruled that the term “bride” in the Hindu Marriage Act must be interpreted to include
transgender women, affirming their right to marry under personal laws. The Court relied
heavily on the NALSA judgment and clarified that laws cannot exclude individuals based on
gender identity. This case highlighted the need for gender-neutral interpretations of existing

laws to accommodate non-binary and transgender persons.

National Commission for Women v. Union of India*?

In this case, the Supreme Court was tasked with addressing the limited scope of laws protecting
women from sexual harassment and domestic violence. The National Commission for Women
argued for a broader, gender-neutral approach to protect men and non-binary individuals who
may also face abuse.

The Court acknowledged the issue but emphasized that changes must come through legislative
amendments. While the judgment did not provide immediate relief, it brought attention to the
need for gender-neutral sexual harassment and domestic violence laws, ensuring equal

protection for all individuals regardless of gender.

Deepika Singh v. Central Administrative Tribunal®®

11 AIR 2019 MAD 265.
12\W.P.A. No. 8996/2019.
132022 SCC 1088.
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In this case, the Supreme Court upheld the principle of equality and inclusivity by granting
maternity benefits to a woman who was denied leave on the grounds that she had earlier
adopted a child. The Court emphasized that caregiving responsibilities and familial roles must

not be viewed through a gendered lens.

While the case primarily focused on women's rights, the judgment underscored the importance
of dismantling gender stereotypes and adopting a more inclusive, gender-neutral perspective
on caregiving and employment rights. The Court observed that family structures and

responsibilities are evolving, requiring laws to reflect these changes.

Sujata Sharma v. Manu Gupta'*

In this case, the Delhi High Court addressed gender bias in the Hindu Succession Act, 1956.
The plaintiff, Sujata Sharma, challenged her exclusion as the “Karta” (head of the family) of a
joint Hindu family simply because she was a woman. Traditionally, only male members could
assume the role of Karta under Hindu law.

The Court ruled in favor of Sujata Sharma, holding that daughters have equal rights as sons to
assume the role of Karta in a Hindu joint family. This judgment emphasized gender equality in
inheritance laws and promoted gender neutrality in leadership roles within families.

State of Tamil Nadu v. K. Balu®®

While this case primarily dealt with alcohol regulation and highway safety, it indirectly
addressed gender neutrality. The Tamil Nadu government attempted to restrict women’s
employment in liquor-serving establishments, citing moral grounds. The Supreme Court
criticized the state's paternalistic approach and reaffirmed the principle of gender equality in

employment.

The Court emphasized that laws or policies must not reinforce stereotypes or impose
restrictions based on gender. The judgment indirectly supported the broader principle of gender
neutrality by ensuring equal opportunities for employment.

Poonam Rani v. State of Uttar Pradesh'®

142015 SCC Del. 13189.
15 (2017 2 sccC 281.
18 W.P. No. 231/2021, All. HC.
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In this case, the Allahabad High Court addressed the issue of gender-specific language in FIRs
and legal documentation. The petitioner, a transgender person, argued that FIRs and police
reports frequently used binary gender terminology, excluding individuals who identify as

transgender or non-binary.

The Court directed law enforcement authorities to adopt gender-neutral language in official
documents and ensure that transgender individuals are treated with dignity and respect. This
judgment emphasized the need for systemic changes in administrative practices to promote

inclusivity.

Ritushree Chakraborty v. Union of India'’
In this case, the Delhi High Court dealt with the issue of gender-neutral bathrooms in public
spaces. The petitioner, a non-binary individual, argued that the lack of gender-neutral restrooms

excluded them from accessing public facilities.

The Court acknowledged the need for gender-neutral infrastructure and directed municipal
authorities to consider constructing gender-neutral restrooms in public places. This case
highlighted the importance of inclusive urban planning and the role of infrastructure in

promoting gender equality.

Shafin Jahan v. Asokan K.M.* (Hadiya Case)

In the Hadiya case, the Supreme Court upheld the right of an adult woman to choose her partner,
rejecting parental interference and societal norms that often impose gendered expectations. The
Court emphasized the autonomy of individuals, regardless of gender, to make decisions about

marriage and personal relationships.

Although the case primarily dealt with women’s rights, it underscored the broader principle of
individual autonomy, which is a cornerstone of gender-neutral rights. The judgment reinforced
that personal freedoms, including the right to marry, must not be constrained by gender-based
restrictions.

XYZ v. State of Maharashtra®®

17\W.P. No. 2939/2021.
18 (2018) 16 SCC 368.
19\W.P. No. 1011/2017.
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This case involved the question of gender-neutral sexual assault laws. The petitioner argued
that the Indian Penal Code's provisions on sexual harassment and assault (e.g., Sections 354

and 375) were gender-specific and excluded male and transgender survivors.
While the Court did not alter the laws, it acknowledged the necessity of adopting a gender-

neutral approach to address all forms of sexual violence. The case sparked important
discussions on the need for inclusive laws that protect individuals across the gender spectrum.

Societal Barriers to Gender Neutrality

Despite the progress made, significant barriers to achieving gender neutrality remain:

Cultural Resistance:

Change is frequently resisted by patriarchal societal norms and traditions. Sometimes, the idea
of gender neutrality is interpreted as an assault on traditional values in nations like India, where
religious and cultural traditions are strongly ingrained. For instance, males are typically the
breadwinners while women are the carers in the household, maintaining traditional gender

roles.

Lack of Legal Framework:

While some countries have passed legislation acknowledging gender variety, many others do
not provide non-binary and transgender people with full legal protections. Although the "third
gender" was acknowledged by the Supreme Court of India in the NALSA ruling, there is still

more work to be done in terms of implementation, especially in rural regions.

Misunderstanding and Stigma:
A lack of education and awareness often leads to misunderstanding and stigma surrounding
gender-neutral concepts. People who identify as non-binary or transgender frequently face

discrimination in schools, workplaces, and healthcare settings.

Economic Disparities:
Economic barriers disproportionately affect marginalized gender communities. Access to
education, employment, and healthcare remains unequal, particularly for transgender

individuals, who often face exclusion and poverty.
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Policy Gaps:
Policies aimed at promoting gender neutrality often fail to address the practical needs of
gender-diverse individuals. For example, many public spaces in India lack gender-neutral

restrooms and employment policies rarely account for non-binary individuals.

Suggestions and Recommendations

1. Policy Implementation and Legal Reforms: Governments should enact and enforce
laws that explicitly prohibit discrimination based on gender identity and expression.
This includes revising existing laws and introducing new ones that support gender-
neutral identification documents, equal employment opportunities, and protection from
hate crimes.

2. Educational Reforms: Incorporating gender studies and LGBTQ+ history into school
curricula can foster a more inclusive and understanding society. Schools should also
adopt gender-neutral policies, such as inclusive dress codes and facilities, to create a
supportive environment for all students.

3. Public Awareness Campaigns: Public awareness campaigns are crucial in challenging
and changing societal attitudes towards gender. Media can play a significant role by
representing diverse gender identities positively and accurately, helping to normalize
gender diversity.

4. Support Systems: Establishing support systems for individuals facing discrimination
or challenges related to their gender identity is essential. This includes access to mental
health services, legal aid, and community support groups.

5. Workplace Inclusivity: Employers should create inclusive workplaces by
implementing gender-neutral policies and practices. This includes using inclusive
language, providing all-gender facilities, and ensuring equal opportunities for career
advancement.

6. Healthcare Access: Ensuring that healthcare systems are inclusive and sensitive to the
needs of all gender identities is vital. This includes training healthcare providers on
gender diversity and providing access to gender-affirming treatments.

7. Continuous Research and Dialogue: Ongoing research into gender issues and
continuous dialogue with gender-diverse communities can help identify emerging
needs and challenges, ensuring that policies and practices remain relevant and effective.

8. Conclusion: Gender neutrality is a step towards building a society that is truly inclusive
and equal, not only a legal or social change. India still has a long way to go, even if
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nations like Sweden, Canada, and Germany have achieved great strides. The
recognition of transgender individuals and progressive judgments like NALSA and
Navtej Singh Johar are commendable, but comprehensive reforms are needed to address

the legal, social, and cultural challenges.
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